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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

At Law No. S7943 

Hannah E. Keesee, as administratrix of the Estate of John 
L. Keesee, deceased, Plaintiff. 

v. 

Atlantic Greyhound Lines, Inc., a corporation. 

United States of America, 

District of Columbia , 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed August 25 1936 

In the District Court of the United States 
for the District of Columbia 

At Law No. 87943 

Hannah E. Keesee, as administratrix of the Estate of John 
L. Keesee, deceased, Hotel Grafton, Washington, D. C., 
Plaintiff, 

v. 

Atlantic Greyhound Lines, Inc., a corporation, 1403 New 
York Avenue, N. W., Washington, D. C. 

Count One 

1. The plaintiff, Hannah E. Keesee, to whom letters of 
administration have been granted and issued by the Dis¬ 
trict Court of the United States for the District of Colum- 



2 


ATLANTIC GREYHOUND LINES, INC. YS. 


bia, holding a probate court, upon the estate of John L. 
Keesee, deceased, as administratrix, sues the defendant, 
Atlantic Greyhound Lines, Inc., a corporation of the State 
of "West Virginia, having offices and agents and doing busi¬ 
ness in the District of Columbia, because of the following 
facts and circumstances:— 

that heretofore, to wit, on the thirtieth day of June, 1936, 
the defendant corporation was a common carrier engaged 
in carrying passengers for hire in motor vehicle buses over 
and along numerous public highways in the United States; 
and that on to wit, the thirtieth day of June, 1936, the de¬ 
fendant corporation Atlantic Greyhound Lines, Inc., acting 
through its agents, servants and employees, was operating 
a certain large sized dangerous instrumentality, to wit, a 
motor vehicle bus, over a certain public highway in the 
State of Virginia, near and in the direction of the city of 
Natural Bridge. Virginia, and at a point on said public 
highwav between, to wit, the citv of Hollins, Vir- 
2 ginia, and the said city of Natural Bridge; and on 
the said day and year and at the place aforesaid, the 
decedent, John L. Keesee, was passenger in said motor 
vehicle bus and was then and there riding in said motor 
vehicle bus as a passenger for hire. 

2. And the plaintiff says that it then and there became 
and was the duty of the defendant corporation, operating 
through its agents, servants and employees, the said motor 
vehicle bus in which decedent was riding as a passenger 
for hire as aforesaid, to use and exercise at all times the 
highest degree of care, caution and prudence in the oper¬ 
ation and control of said dangerous instrumentality, to wit, 
a motor vehicle bus, so as to avoid causing injury to per¬ 
sons then and there lawfully riding on said motor vehicle 
bus as passengers for hire, including the decedent. 

3. Nevertheless, the plaintiff says that notwithstanding 
its duty in the premises the said defendant corporation, 
Atlantic Greyhound Lines, Inc., through its agents, ser¬ 
vants and employees, at the time and place aforesaid, and 
under the circumstances and conditions did not use such 
care in this:— 

that the defendant corporation, Atlantic Greyhound 
Lines, Inc., acting through its agents, servants and em¬ 
ployees, 
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(a) carelessly and negligently failed and omitted to keep 
said motor vehicle bus under proper control; 

(b) carelessly and negligently operated said motor vehi¬ 
cle bus at a high and excessive rate of speed; 

(c) carelessly and negligently operated said motor vehi¬ 
cle bus at an unreasonable and improper rate of speed in 
view of the condition of the said highway; 

(d) carelessly and negligently failed and omitted to be 
timely in slowing down and decreasing the speed of said 
motor vehicle bus when the defendant corporation operat¬ 
ing said motor vehicle bus through its agents, servants and 

employees, saw, or by the exercise of the highest 
3 degree of care, caution and prudence should have 
seen, that the passengers for hire in said motor vehi¬ 
cle bus, including the said decedent were in a position of 
peril; 

(e) carelessly and negligently failed and omitted to 
bring said motor vehicle bus to a stop when the defendant 
corporation operating said motor vehicle bus through its 
agents, servants and employees, saw or by the exercise of 
the highest degree of care, caution and prudence should 
have seen, that the passengers for hire in said motor bus, 
including the decedent were in a position of peril; 

(f) carelessly and negligently in the operation of said 
motor vehicle bus failed and omitted to keep a proper look¬ 
out for other traffic and vehicles on said public highway; 

(g) and carelessly and negligently failed and omitted to 
observe the laws of the State of Virginia in operating said 
motor vehicle bus at a speed in excess of that permitted by 
said laws, which are set out below in the following words 
and figures: 

“VIRGINIA CODE OF 1930“, pp. 528 

2145(4) Section 3. RESTRICTIONS AS TO SPEED. 

(a) Any person driving a vehicle on a highway shall 
drive the same at a careful and prudent speed not greater 
nor less than is reasonable and proper, having due regard 
to the traffic, surface and width of the highway and of any 
other conditions then existing. And any person who shall 
drive any vehicle upon a highway at such speed as to en¬ 
danger the life, limb or property of any person, or so as to 
unnecessarily block, hinder or retard the orderly and safe 
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use of the highway by those following shall be prima facie 
guilty of reckless driving. 

(b) Subject to the provisions of subdivision (a) of this 
section and except as in those instances where a lower speed 
is specified in this act, it shall be prima facie lawful for the 
driver of any vehicle to drive the same at a speed not ex¬ 
ceeding; the following:— 

(1.) Fifteen miles an hour when passing a school during 
recess or while children are going to or leaving school dur¬ 
ing its opening and closing hours; provided that markers 
shall be placed on the highways so as to plainly show the 
location of such school. 

(2.) Fifteen miles an hour in a business district as de¬ 
fined herein. 

(3.) Twenty-five miles an hour in a residence district as 
defined herein. 

4 (4.) Forty-five miles an hour under all other con¬ 

ditions. 

i (c) Reckless driving within the meaning of this section 
shall be deemed to include the following offenses, which are 
expressly prohibited: 

(1.) Driving a vehicle when not under complete control, 
or with inadequate or improperly adjusted brakes. 

# * * * # 

(6.) Exceeding a reasonable speed under the circum¬ 
stances and traffic conditions obtaining at the time. 

"Whereby and by reason of said carelessness and negligence 
of the defendant corporation, Atlantic Greyhound Lines, 
Inc., acting through its agents, servants and employees, 
the said motor vehicle bus was at the time and place afore¬ 
said caused to turn over, as a result whereof the decedent 
was severelv injured so that he languished and languishing 
did die. 

4. And the plaintiff further says that at the time and 
place aforesaid she was the wife of the decedent and is 
now his widow and brings this suit under and by virtue of 
the laws in such case made and provided by the State of 
Virginia, which are set out below in the following words 
and figures: 

“VIRGINIA CODE of 1930”. pp. 1719-1720 
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“5786. WHEN SUIT MAY BE MAINTAINED ON 
ACCOUNT OF DEATH OF A PERSON CAUSED BY 
WRONGFUL ACT OF ANOTHER.—Whenever the death 
of a person shall be caused by the wrongful act, neglect or 
default of any person or corporation, or of any ship or 
vessel, and the act, neglect or default is such as would (if 
death had not ensued) have entitled the party injured to 
maintain an action, or proceed in rem against said ship or 
vessel, or in personam against the owners thereof or those 
having control of her, and to recover damages in respect 
thereof, then, and in every such case the person or corpora¬ 
tion or ship or vessel which would have been liable, if death 
had not ensued, shall be liable to an action for damages, or, 
if a ship or vessel, to a libel in rem, and her owner or those 
responsible for her acts or default or negligence to a libel 
in personam, notwithstanding the death of the per- 
5 son injured, and although the death shall have been 
caused under such circumstances as amount in law 
to a felony. And any right of action which may hereafter 
accrue by reason of such injury done to the person of an¬ 
other shall survive the death of the wrongdoer, and may be 
enforced against his executor or administrator either by 
reviving against such personal representative a suit which 
may have been brought against the wrongdoer himself in 
his lifetime or by bringing an original suit against the per¬ 
sonal representative a suit which may have been brought 
against the wrongdoer himself in his lifetime or bv bring- 
ing an original suit against the personal representative 
after his death whether or not the death of the wrongdoer 
oecured before or after the death of the injured party. 

Everv action under this section shall be brought within 
one year next after the right to bring same shall have ac¬ 
crued, notwithstanding the provisions of section fifty-eight 
hundred and eighteen. (Code 18S7, 2902; 1926, p. S5*9)” 

“5787. HOW AND WHEN TO BE BROUGHT; HOW 
DAMAGES AWARDED: NEW TRIALS.—Every such 
action shall be brought by and in the name of th e personal 
representative of such de'ccasudlT^lYon a^idWithin_mie_year 
after his 04^1mr_deAth,'hut tf~aiiv such action is brought 
within said period of one year after said person’s death 
and for any cause abates or is dismissed without deter¬ 
mining the merits of said action, the time said action is 
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pending shall not be counted as any part of said period 
of one year, and another suit may be brought within the 
remaining period of said one year as if such former suit 
had not been instituted. Xo action however shall be main- 
itained by the personal representative of one who, after in¬ 
jury has compromised for such injury and accepted satis¬ 
faction therefor previous to his death. The jury in any 
■such action mav award such damages as to it mav seem 
fair and just, not exceeding ten thousand dollars and may 
direct in what proportion they shall be distributed to the 
surviving widow or husband or child and grandchildren of 
the deceased, or if there be none such then to the parents, 
brothers and sisters of the deceased. Nothing shall be ap¬ 
portioned to the deferred class until the preferred class 
has been exhausted, but between members of the same class, 
the jury shall have absolute discretion as to who shall re¬ 
ceive the whole or any part of the recovery. But nothing 
in this section shall be construed to deprive the court of 
the power to grant new trials in other cases.” 

5. And lastly the plaintiff says that as a result of all of 
the foregoing she claims damages to the extent of, to wit, 
Ten Thousand Dollars. 

6 WHEREFORE, plaintiff brings this suit and 

claims from the defendant corporation by reason of 
its carelessness and negligence in the operation and con¬ 
trol of said dangerous instrumentality, the sum of to wit, 
Ten Thousand Dollars, besides costs of this suit. 

Count Two 

• 6. The plaintiff, Hannah E. Keesee, to whom letters of 
administration have been granted and issued by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, holding a probate court, upon the estate of John L. 
Keesee. deceased, as administratrix, sues the defendant, 
Atlantic Greyhound Lines, Inc., a corporation of the State 
of West Virginia, for that heretofore, to wit, on the thir¬ 
tieth day of June, 1936. the defendant corporation was a 
common carrier engaged in carrying passengers for hire 
in motor vehicle buses over and along numerous public 
highways in the United States; and that on to wit, the thir¬ 
tieth day of June, 1936, the defendant corporation Atlantic 
Greyhound Lines, Inc., acting through its agents, servants 
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and employees, was operating a certain large sized danger¬ 
ous instrumentality, to wit, a motor veliicle bus, over a 
certain public highway in the State of Virginia, near and 
in the direction of the city of Natural Bridge, Virginia, and 
at a point on said public highway between, to wit, the City 
of Hollins, Virginia, and the said city of Natural Bridge; 
and on the said day and year and at the place aforesaid, the 
decedent, John L. Keesee, was a passenger in said motor 
vehicle bus and was then and there riding in said motor 
vehicle bus as a passenger for hire. 

7. And the plaintiff says that it then and there became 
and was the duty of the defendant corporation, operating 
through its agents, servants and employees, the said motor 
vehicle bus in which decedent was riding as a passenger 
for hire as aforesaid, to use and exercise at all times 
7 the highest degree of care, caution and prudence in 
the operation and control of said dangerous instru¬ 
mentality, to wit, a motor vehicle bus, so as to avoid caus¬ 
ing injury to persons then and there lawfully riding on 
said motor vehicle bus as passengers for hire, including 
the decedent. 

S. Nevertheless, the plaintiff says that notwithstanding 
its duty in the premises the said defendant corporation, 
Atlantic Greyhound Lines, Inc., through its agents, ser¬ 
vants and employees, at the time and place aforesaid, and 
under the circumstances and conditions did not use such 
care in this: 

that the defendant corporation, Atlantic Greyhound 
Lines, Inc., acting through its agents, servants and em¬ 
ployees, so carelessly and negligently operated and con¬ 
trolled said motor vehicle bus as to cause said motor vehi¬ 
cle bus to turn over, as a result whereof the decedent was 
violently and with great force thrown from his seat in said 

motor vehicle bus wherebv and bv reason whereof the dece- 

• • 

dent was severely injured so that he languished and lan¬ 
guishing did die. 

9. And the plaintiff further says that at the time and 
place aforesaid she was the wife of the decedent and is now 
his widow and brings this suit under and by virtue of the 
laws in such case made and provided by the State of Vir¬ 
ginia, which are set out below in the following words and 
figures. 
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“VIRGINIA CODE OF 1930” pp. 1719-1720 
5786. WHEN SUIT MAY BE MAINTAINED ON AC¬ 
COUNT OF DEATH OF A PERSON CAUSED BY 
WRONGFUL ACT OF ANOTHER.—Whenever the death 
of a person shall be caused by the wrongful act neglect or 
default of any person or corporation, or of any ship or 
vessel, and the act, neglect or default is such as would (if 
death had not ensued) have entitled the party injured to 
maintain an action, or proceed in rcm against said ship or 
vessel, or in personam against the owners thereof or those 
having control of her, and to recover damages in 
8 respect thereof, then, and in every such case the per¬ 
son or corporation or ship or vessel which would 
have been liable, if death had not ensued, shall be liable to 
an action for damages, or if a ship or vessel, to a libel in 
rem, and her owner or those responsible for her acts or 
default or negligence to a libel in personam, notwithstand¬ 
ing the death of the person injured, and although the death 
shall have been caused under such circumstances as amount 
in law to a felony. And any right of action which may 
hereafter accrue by reason of such injury done to the per¬ 
son of another shall survive the death of the wrongdoer, 
and may be enforced against his executor or administrator 
either by reviving against such personal representative a 
suit which may have been brought against the wrongdoer 
himself in his lifetime or by bringing an original suit 
against the personal representative a suit which may have 
been brought against the wrongdoer himself in his lifetime 
or by bringing an original suit against the personal repre¬ 
sentative after his death whether or not the death of the 
wrongdoer occured before or after the death of the injured 
party. 

i Everv action under this section shall be brought within 
one year next after the right to bring same shall have ac¬ 
crued, notwithstanding the provisions of section fifty-eight 
hundred and eighteen. (Code 1887, 2902; 1926, p. 859)” 
“5787. HOW AND WHEN TO BE BROUGHT; HOW 
DAMAGES AWARD: NEW TRIALS.—Everv such ac- 
tion shall be brought by and in the name of the personal 
representative of such deceased person and within one year 
after his or her death, but if any such action is brought 
within said period of one year after said person’s death 
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and for any cause abates or is dismissed without determin¬ 
ing the merits of said action, the time said action is pend¬ 
ing shall not be counted as any part of said period of one 
year, and another suit may be brought within the remain¬ 
ing period of said one year as if such former suit had not 
been instituted. Xo action however shall be maintained by 
the personal representative of one who, after injury has 
compromised for such injury and accepted satisfaction 
therefor previous to his death. The jury in any such action 
may award such damages as to it may seem fair and just, 
not exceeding ten thousand dollars and may direct in what 
proportion they shall be distributed to the surviving widow 
or husband or child and grandchildren of the deceased, or 
if there be none such then to the parents, brothers and sis¬ 
ters of the deceased. Nothing shall be apportioned to the 
deferred class until the preferred class has been exhausted, 
but between members of the same class, the jury shall have 
absolute discretion as to who shall receive the whole or any 
part of the recovery. But nothing in this section shall be 
construed to deprive the court of the power to grant new 
trials in other cases.” 

9 10. And lastly the plaintiff says that as a result 

of all of the foregoing she claims damages to the ex¬ 
tent of, to wit. Ten Thousand Dollars. 

"WHEREFORE, plaintiff brings this suit and claims 
from the defendant corporation by reason of its careless¬ 
ness and negligence in the operation and control of said 
dangerous instrumentality, the sum of to wit, Ten Thou¬ 
sand Dollars, besides the costs of this suit. 

SAMUEL BOGORAD 

Attorney for Plaintiff. 

(Name illegible) 

WILLIAM A BLANK 

Counsel, of New York City. 

Total amount claimed in all counts of this suit is, to wit, 
ten thousand dollars, besides the costs of this suit. 
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Plea 

Filed September 16 1936 

* • • 

For a Plea to the Declaration filed herein, and each count 
thereof, the defendant admits that the plaintiff’s decedent 
was a passenger on the bus referred to in the Declaration, 
and that said bus was operated by its employee at the time 
and place alleged in the Declaration; it admits that the said 
bus turned over; it admits that the plaintiff’s decedent, 
John L. Keesee, met with injuries which resulted in his 
death; it denies all the other allegations of said Declaration 
not specifically admitted herein. 

HENRY I. QUINN 

i Attorney for Defendant. 


10 Motion to Stay 

Filed April 16 1938 
* * ♦ 

Now comes the defendant, by its attorney, Henry I. 
Quinn, and moves the Court to stay the proceedings in the 
above entitled cause until the Supreme Court of Appeals 
of the State of West Virginia, has rendered its decision in 
the case of H. B. Keesee, Administrator, vs. Atlantic Grey¬ 
hound Corporation, which is now pending before that Court 
for the reasons set forth in the Affidavit and Exhibits here¬ 
to attached. 

HENRY I. QUINN 
Attorney for Defendant. 


! Affidavit in Support of Motion to Stay 

# # • 

District of Columbia, $.$; 

Henry I. Quinn, being first duly sworn, deposes and says 
that he is the attorney for the defendant in the above en¬ 
titled cause and makes this affidavit for and on its behalf; 
that the decedent, John L. Keesee, at the time of the acci¬ 
dent complained of in the Declaration filed herein, was re- 
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siding in West Virginia, and after his death the West Vir¬ 
ginia Court appointed his brother, H. B. Keesee, Adminis¬ 
trator of his estate, and the said Administrator instituted 
an action against the Atlantic Greyhound Corporation to 
recover damages for the same cause of action relied upon 
in the Declaration filed herein against the Atlantic Grey¬ 
hound Corporation, a corporation; that the Atlantic Grey¬ 
hound Corporation is the same corporation as the Atlantic 
Greyhound Lines, Inc.; the name of the Atlantic Greyhound 
Lines, Inc., having been changed to Atlantic Grey- 
11 hound Corporation on December 31st, 1936, with no 
change in the corporate set up; the officers and stock¬ 
holders of the Atlantic Greyhound Corporation being the 
same as those of the Atlantic Greyhound Lines, Inc.; that 
the said Atlantic Greyhound Lines, Inc., ceased to exist on 
December 31st, 1936, and the Atlantic Greyhound Corpora¬ 
tion took over the business, assets and obligations of the 
Atlantic Greyhound Lines, Inc.; that the said action that 
was brought by H. B. Keesee, Administrator of the estate 
of John L. Keesee, in the Circuit Court of Mercer County, 
West Virginia, on the 19th day of March, A. D. 1937, came 
on for trial on the 2Sth day of May, A. D., 1937, at which 
time the jury returned a verdict in favor of the plaintiff 
in the sum of $500.00; that a motion for a new trial was 
filed by the plaintiff, H. B. Keesee, Administrator, and said 
motion was granted and the verdict set aside, but there¬ 
after upon petition of the defendant, Atlantic Greyhound 
Corporation, a writ of error and supersedeas was granted 
by the Supreme Court of Appeals in the State of West 
Virginia to the said judgment, and the said case is now 
pending on appeal before that Court and is set for argu¬ 
ment on May 10th, 1938; that a certificate of the Clerk of 
the Court of Mercer County, West Virginia, as to the pro¬ 
ceedings in that Court and the Writ of Error and super¬ 
sedeas granted by the Supreme Court of the State of West 
Virginia is hereto attached and marked Defendant’s Ex¬ 
hibit “A” and prayed to be read as a part hereof. 

Deponent further says that the plaintiff herein, Hannah 
E. Keesee and her counsel were notified of the pendency 
of the said action in West Virginia, and that the same was 
about to go on for trial, and did thereafter, on May 28th, 
1937, appear in the Circuit Court of Mercer County, West 
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Virginia, and tender a motion to intervene and postpone 
the hearing, copy of which motion is hereto attached and 
marked defendant’s Exhibit “B”, and prayed to be 
12 read as a part hereof; that the Court refused to per¬ 
mit the filing of the said motion to intervene and 
postpone the hearing, to which filing the defendant did not 
object, and the said Hannah E. Keesee by her counsel ob¬ 
jected and excepted to the action of the Court; that on the 
20th day of May, A. D., 1937, the defendant by its attorney 
moved the Circuit Court of Mercer County, West Virginia 
to stay all proceedings in the case there pending until the 
decision of the instant case and said motion was overruled 
bv the Court. 

HENRY I. QUINN 

Subscribed and sworn to before me this 14th day of April, 
A. D.. 1938. 

HELEN R. SASSCER 
(Seal) Notary Public, D. C. 

HENRY I. QUINN 
Attorney for Defendant, 

Atlantic Greyhound Lines , Inc. 


Defendant’s Exhibit “A” 

State of West Virginia, 

County of Mercer. 

I, L. T. Reynolds, Clerk of the Circuit Court of Mercer 
County, West Virginia, do certify that on the 19th day of 
March, 1937, H. B. Keesee, Administrator of the Estate 
of John Keesee, Deceased, instituted an action of Trespass 
On the Case against Atlantic Greyhound Corporation, a 
Corporation; that upon the trial on the 28th day of May, 
1937, of the same the jury rendered a verdict in favor of 
the plaintiff and assessed his damages at the sum of Five 
Hundred Dollars which said verdict was set aside on the 
16th day of August, 1937; and that upon the petition 
13 of Atlantic Greyhound Corporation, a Corporation, 
a writ of error and supersedeas was granted by the 
Supreme Court of Appeals of the State of West Virginia to 
the said judgment; and that said case is pending at this 
time in the said Court of Appeals. 
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Given under my hand and seal of said Court this the 3rd 
dav of March, 1938. 

L T REYNOLDS 

(Seal) Clerk Circuit Court of Mercer 

County , West Virginia . 

Defendant’s Exhibit “B” 

“In the Circuit Court of Mercer County, West Virginia. 

Case No. 1431 
Trespass on the Case. 

H. B. Keksee. Administrator of the Estate of John Keesee, 

deceased, Plaintiff. 
vs. 

Atlantic Greyhound Corporation, Defendant. 

Page 10) In the Circuit Court of Mercer County, West 

Virginia. 

(Motion to Intervene and to Postpone Hearing) 

Now comes Hannah E. Keesee, by her attorney and 
moves for leave to intervene in the above entitled cause for 
the purpose of praying the Court to postpone the hearing 
of said above entitled cause, on the following grounds: 

(1) Hannah E. Keesee is the lawful wife of the decedent, 
John L. Keesee, for whose wrongful death damages are 
sought in said cause, and that as the wife of the decedent 
she is entitled to select the administrator or administratrix 
of the estate of John L. Keesee in the State of West Vir¬ 
ginia, if the said John L. Keesee was a legal and bona fide 
resident of the State of West Virginia. 

14 (2) That the said decedent at the time of his death, 

to-wit, June 30, 1936, was and had been for several 
years previous thereto a legal and bona fide resident of the 
District of Columbia, and that the said Hannah E. Keesee 
has never committed any act, or failed to act in any such 
manner, as would have entitled the said decedent to charge 
her with wiif uTTy ^baTTfloTmisfo r deserting the saldTHecedent: 
during his lifetime. 

^(3^'ThtrTsEeTfid not receive any notice of the appoint¬ 
ment of an administrator of the estate of John L. Keesee 
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in Mercer County, West Virginia, until on or about, to-wit, 
May 26, 1937. 

(4) That she is advised that the appointment of H. B. 
Keesee as administrator of the estate of John L. Keesee, 
deceased, and may be set aside by appropriate proceeding 
in the County Court of Mercer County. 

WHEREFORE, SHE PRAYS: 

1 1. That she be given leave to intervene in said cause, for 
the purpose of aforesaid. 

2. That the trial of the above entitled cause be postponed 
for a reasonable length of time in order that she may take 
the appropriate proceeding in the County Court to set 
aside the appointment of H. B. Keesee as administrafo'r"bf 
the state of John L. Keesee, deceased, or in the alternative 
to set aside said appointment and have a resident of Mer¬ 
cer County appointed by her direction as administrator of 
the estate of said decedent. 

! SAMUEL BOGORAD, 

Attorney for Hannah E. 

Keesee. 

Tendered for filing and refused.—May 28th, 1937. 

15 Page 12) In the Circuit Court of Mercer County, 

West Virginia 

Affidavit 

State of West Virginia, County of Mercer, to-wit: 

Hannah E. Keesee, being first dulv sworn on oath, de- 
poses as follows: that she lawfully married the decedent, 
John L. Keesee. on or about, to-wit, the 3rd day of Novem¬ 
ber, 1933, in the State of Virginia, and that since their 
marriage she has always been a lawful, obedient and de¬ 
serving wife, and that since said time she did not wilfully 
abandon or desert him; that on or about, to-wit April 10, 
1936, the decedent John L. Keesee, being in ill health was 
advised by me to go to Tazwell, Virginia, for his health, 
and for the further purpose of finding some temporary em¬ 
ployment in or near /azewell, Virginia; that for approxi¬ 
mately three months prior to the decedents departure for 
Tazewell, Virginia, he had no steady employment in the 
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District of Columbia; that during the decedent’s stay in 
Tazewell, Virginia, and its surrounding vicinity the dece¬ 
dent sent many communications to her, such as pass be¬ 
tween husband and wife; that the first letter from said 
decedent addressed to her, from Gratton, Virginia, was 
received by her the latter part of May, 1936, the second 
from Bluefield, West Virginia, April 13, 1936; and the fol¬ 
lowing postal cards, from North Tazewell, Virginia, June 
10, 1936 and June 24, 1936 May 15,1936, and June 17, 1936; 
that on or about, to-wit, June 20, 1936, she arrived in Blue- 
field, West Virginia, for the purpose of visiting with said 
decedent and stayed with him until on or about to-wit, June 
23, 1936; that during her stay in Bluefield, West Virginia, 
and Gratton, Virginia, the deceased advised her that he 
had only one more weeks work and when that was com¬ 
pleted he was going to buy a new suit and come back to the 
District of Columbia; that she has been employed in the 
Veteran’s Administration and United States Treasury De¬ 
partment and has been so employed for the past ten 

16 vears; that the salarv received bv her from said em- 
• • * 

ployment was used for the joint living expenses of 
herself and the said decedent from the time of her said 
marriage until his death; that when she visited the dece¬ 
dent from June 19, 1936, to and including June 23, 1936, 
she gave him the sum of $3.00 for his own use, in accordance 
with her practice in using her salary for the joint sup¬ 
port of herself and the decedent; that the said decedent at 
all times expressed .to hoi* that his stay in Virginia and 
West Virginia was.jnerely temporary; and that at no time 
did the decedent ask or request that she accompany him 
and remain with him in the State of Virginia, West Vir¬ 
ginia, or elsewhere, he always considering that the District 
of Columbia was his home and residence, he having lived 
there since 1933 up until the time of his death. 

HANNAH E. KEESEE 

Taken, subscribed and sworn to before me, this the 28th 
day of May, 1937. 

My commission expires February, 15, 1947. 

EMMA M. PECK, 

Notary Public. 

Tendered for filing and refused—May 28th, 1937.” 
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11 Motion for New Trial 

Filed May 11 1938 
# # • 

Now conies the defendant, and moves the Court to set 
aside the verdict and grant a new trial in the above entitled 
cause because : 

1. Said verdict was contrary to the evidence. 

2. Said verdict was contrary to the law. 

3. Said verdict is grossly excessive. 

4. The Court erred in refusing to instruct the jury as 
requested by the defendant. 

5. The Court erred in granting plaintiff’s Prayer Num¬ 
ber Eleven. 

6. The Court erred in refusing to stay the proceedings 
in this case. 

And for other errors which will be urged in the argument 
hereof. 

HENRY I. QUINN 
Attorney for Defendant. 


18 Additional Ground in Support of Motion for 

New Trial, dc. 

Filed June 21 193S 


• • • 

iFor additional ground in support of motion for a new 
trial defendant says that since the return of the verdict 
hereing, The Circuit Court of Appeals of West Virginia in 
the case of H. B. Keesee, Administrator of the Estate of 
John Keesee, deceased, vs. Atlantic Greyhound Corpora¬ 
tion, reversed the Circuit Court of Mercer County, West 
Virginia, ordered the verdict for Five Hundred Dollars 
($500.00), returned by the jury in said Circuit Court rein¬ 
stated and judgment entered thereon; that in conformity 
with the ruling of the Circuit Court of Appeals of West 
Virginia, the said verdict was reinstated, judgment entered 
thereon, and the said judgment was paid on the 4th day of 
June, A. D., 193S, all of which is more clearly shown by 
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the exhibits hereto attached and prayed to be read as a part 
hereof. 

HENRY I. QUINN 
Attorney for Defendant. 

Service of copy of the above acknowledged this 21st day 
of June, A. D., 1938. 

SAMUEL BOGORAD 
Attorney for Plaintiff . 

Per P. W. AUSTIN 


19 Exhibit “A” 

In the County Court of Mercer County, West Virginia. 
To: L. G. Bowling, Clerk of said Court: 

The undersigned, H. B. Keesee, would respectfully rep¬ 
resent to the County Court of Mercer County, West Vir¬ 
ginia, and to the Clerk thereof in vacation, that on the 30th 
day of June, 1936, John Keesee, his former brother, de¬ 
parted this life, having been a resident of Mercer County, 
West Virginia, for several years prior to his said death. 

Petitioner would further represent that said decedent 
left surviving said Petitioner, his brother, and the follow¬ 
ing brothers and sister: H. B. Keesee, Oscar Keesee, Wil¬ 
liam Keesee, Alice Gregory, Josie Catron, Bessie Gregory 
and Lockie Bourne. 

Petitioner would further represent that said decedent 
left surviving a wife, Hannah Keesee, who deserted said 
decedent without cause, several months ago and who now is 
and has been for a number of years a non-resident of the 
State of West Virginia, said wife now residing at Wash¬ 
ington in the District of Columbia. 

Petitioner would further represent that diligent search 
has been made for a Will of said decedent and that no will 
has been found; and said Petitioner is reasonably certain 
that said decedent died intestate. From the knowledge that 
said Petitioner has of the affairs of said decedent, said 
Petitioner avers that the value of the estate of said dece¬ 
dent does not exceed the sum of $50.00. 

WHEREFORE, said Petitioner respectfully prays that 
the Clerk of this Court enter an order appointing H. B. 
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Keesee, Administrator of the Estate of said decedent; and 
said Petitioner will ever pray JT'etc.' —- 

H. B. KEESEE 

20 State of West Virginia, 

County of Mercer, to-ivit: 

I, Lowery G. Bowling, Clerk of the County Court of the 
County aforesaid, do hereby certify that the foregoing 
writing is a true and correct copy of a petition as filed in 
my said office. 

Given under my hand and Seal of said Court, this the 
4th dav of June, 1*938. 

i * LOWERY G BOWLING 

(Seal) Clerk. Mercer County Court. 

State of West Virginia, 

County of Mercer, to-iuit: 

I, C. E. Morgan, President of the County Court of the 
Countv aforesaid, do herebv eertifv that Lowerv G. Bowl- 
ing. whose name is signed to the foregoing certificate, was, 
at the time of making the same, and is now, the Clerk of 
said Court, duly elected and qualified as such; that said 
Clerk is authorized to make certificates like that above; 
that the same is in due form: that said Clerk has duly 
signed and sealed said certificate, and to all whose acts as 
such full faith and credit are and ought to be given. 

Given under my hand this the 4th day of June, 1938. 

i C E MORGAN 

President , Mercer County Court 

State of West Virginia, 

County of Mercer, to-wit: 

I, Lowery G. Bowling, Clerk of the County Court of the 
County aforesaid, do hereby certify that C. E. Morgan, 
whose name is signed to the foregoing certificate, 

21 was, at the time of making the same, and is now, the 
President of the County Court, duly elected and 

qualified as such, and to all whose acts as such full faith 
and credit are and ought to be given. 

Given under my hand and Seal of said Court this the 4th 
dav of June, 1938. 

LOWERY G BOWLING 

(Seal) Clerk , Mercer County Court. 
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Exhibit “B” 


West Virginia: 

In Mercer County Court Clerk’s Office, July 18, 1936. 

This day on motion of H. B. Keesee, Brother of John 
Keesee, deceased, i t^is o rdered that he be and is hereby 
appointed administrator oF the estate of the said John 
Keesee, deceased. It appearing Trom petition filed, _ fhat 
Hannah Keesee, the wife of John Keesee, deceased, de¬ 
s erted her hnsha nWplTor To his death and is now residing 
in Washington, D. C. 

Whereupon, H. B. Keesee appeared before the Clerk of 
said Court and took the oath required by law as such ad¬ 
ministrator, and together with W. V. Bourne, as his surety, 
entered into and acknowledged a bond in the penalty of 
One Hundred Dollars, conditioned as required by law, 
which said bond is approved by the Clerk aforesaid and 
ordered to be recorded. 

Upon motion of H. B. Keesee, administrator of the estate 
of John Keesee, deceased, it is ordered that J. T. "Robert¬ 
son, R. D. Christian and W. V. Bourne, be and they are 
hereby appointed appraisers of the estate of John Keesee, 
deceased, who shall, after being duly sworn, appraise the 
estate aforesaid and return an inventory of the same, duly 
signed by them to H. F. Day, one of the Commissioners of 
Accounts of said County, to which said Commissioner this 
estate has been referred as provided by law. 

Teste: 

LOWERY G. BOWLING, 

Clerk. 


22 State of West Virginia, 

County of Mercer, to-wit: 

I, Lowery G. Bowling, Clerk of the County Court of the 
County aforesaid, do hereby certify that the foregoing writ¬ 
ing is a true and correct copy of an order as taken from the 
records of my said office. 

Given under my hand and Seal of said Court, this the 4th 
day of June, 1938. 


(Seal) 


LOWERY G BOWLING 
Clerk, Mercer County Court. 
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State of West Virginia, 

Couni if of Mercer. to-wit: 

I, C. E. Morgan. President of the County Court of the 
County aforesaid, do hereby certify that Lowery G-. Bowl¬ 
ine:. whose name is signed to the foregoing certificate, was, 
at the time of making the same, and is now, the Clerk of 
said Court, duly elected and qualified as such; that said 
Clerk is authorized to make certificates like that above; 
that the same is in due form; that said Clerk has duly 
signed and sealed said certificate, and to all whose acts 
as such full faith and credit are and ought to be given. 

Given under my hand this the 4th day of June, 193S. 

I C E MORGAN 

President. Mercer County Court. 

State of West Virginia, 

County of Mercer, to-wit: 

I. Lowery G. Bowling, Clerk of the County Court of the 
County aforesaid, do hereby certify that C. E. Morgan, 
whose name is signed to the foregoing certificate, 
23 was. at the time of making the same, and is now, 
the President of the County Court, duly elected and 
qualified as such, and to all whose acts as such full faith 
and credit are and ought to be given. 

Given under my hand and seal of said Court, this the 4th 
dav of June, 193S. 

LOWERY G BOWLING 

(Seal) Clerk. Mercer County Court. 


Exhibit “C” 

In the Circuit Court of Wenger County, West Virginia 

H. B. Kf.esee, Administrator of the Estate of John Keesee, 

Deceased, Plaintiff. 
vs. 

Atlantic Greyhound Corporation, a Corporation, 

Defendant 

Trespass on the Case. 

Affidavit 

District of Columbia, s.s; 

Richard W. Galiher being first duly sworn on oath de¬ 
poses and says that he is a member of the Bar of the Dis- 
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trict of Columbia and has been since October, 1935; that he 
is associated with Henry I. Quinn, Esq., who is also a mem¬ 
ber of the Bar of the District of Columbia; that on, to wit, 
the 25th day of May, 1937, at the request of the aforesaid 
Henry I. Quinn, Esq., who is the Washington attorney for 
the Atlantic Greyhound Corporation, the said Richard W. 

Galiher served a copy of the attached notice on Sam- 
24 uel Bogorad, Esq., the attorney of record for Han¬ 
nah E. Keesee in law case Xo. 87,943. in the District 
Court of the United States for the District of Columbia, 
the caption of which case being Hannah E. Keesee, as ad¬ 
ministratrix of the Estate of John L. Keesee, deceased, vs. 
Atlantic Greyhound Lines, Inc., a corporation. 

RICHARD W. GALIHER, 
Attorney at Law, 

637 Woodward Bldg., 

733 15th St., X. W., 
Washington, D. C. 

Subscribed and sworn to before me this 25th day of May, 
A. D., 1937. 

HELEX R SASSCER 
(Seal) Notary Public, D. C.. 

My commission expires Jan 15-1941. 


In the Circuit Court of Mercer County, West Virginia. 


H. B. Kf.esee, Administrator of the Estate of John Keesee, 

Deceased, Plaintiff. 

vs. 

Atlantic Greyhound Corporation, a Corporation, 

Defendant. 

Affidavit 

District of Columbia, ss: 

I, Henry I. Quinn, being first duly sworn on oath de¬ 
pose and say that I am a member of the Bar of the District 
of Columbia, and have been such member since October 4th, 
1904; that I am the Washington Attorney for the Atlan- 
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tic Greyhound Corporation, and appear for it in the 
25 case filed in the District Court of the United States 
for the District of Columbia, known as Hanna- 
E. Keesee vs. Atlantic Greyhound Corporation, Law Num¬ 
ber 87,94-3: that for the purpose of serving the notice on 
Mrs. Keesee which is hereto attached I sought to locate her 
at the address given in the caption of the said Law Case 
Number S7.943, which was the Grafton Hotel but found that 
she was no longer residing there. I inquired as to a for¬ 
warding address at the hotel and when I was informed that 
none had been left, I contacted Samuel Bogorad, Esq., who 
is her attorney of record in the aforesaid Law Case Num¬ 
ber 87,943, and sought to obtain from him some informa¬ 
tion as to Mrs. Keesee's whereabouts, but was informed 
that he did not know just where she was at this time as the 
case had been referred to him by a New York attorney: I 
thereupon caused one of my associates, Richard W. Galiher, 
to serve the attached notice on the said Samuel Bogorad, 
Esq., as attorney for the said Hawfl- Keesee, and his affi¬ 
davit of service is also hereto attached. 


HENRY I. QUINN 


Subscribed and sworn to before me this 25th dav of Mav, 
A. I). 1937. 


(Seal) 


HELEN R SASSCER 
'Sotary Public, D. C. 


In the Circuit Court of Mercer County, West Virginia. 

* * * 

H. B. Keesee, Adiminstrator of the Estate of John Keesee, 

deceased —PI aint iff 

v. 

Atlantic Greyhound Corporation, a Corporation— 

Defendant. 

Trespass on the Case. 

» * * 

To Mrs. John Keesee or Hanna- Keesee: 

You are hereby notified that on or about July 18, 
26 1936, H. B. Keesee appeared before the County 
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Court of Mercer County, West Virginia, and was ap¬ 
pointed the - Adniiiua,ti-nl.oji , -_()f t.hn—estate - of your late 
husban d, Jolin_Keesee. and the said H. B. Keesee qualified 
and gave bond according to law; that thereafter, the said H. 
B. Keesee, Administrator, instituted an action in the Cir¬ 
cuit Court of Mercer County, West Virginia, against At¬ 
lantic Greyhound Corporation to recover damages for the 
death of your husband, John Keesee, which occurred near 
Natural Bridge, Virginia, on or about June 30, 1936, when 
a bus belonging to Atlantic Greyhound Corporation over¬ 
turned and killed the said John Keesee. 

You are further notified that the said action of H. B. 
Keesee against Atlantic Greyhound Corporation, pending 
in the Circuit Court of Mercer County, West Virginia, is set 
for trial on the 28th day of May, 1937, and the case will be 
tried on thatdate. 

You are further notified that the father and mother, 

brothers and sisters of John Keesee will attempt to prove 

at said trial that you abandoned and deserted the said 

John Keesee prior to his death and that on the date of said 

death you were living separate an d apart from him, and 

that for saicTreasons vou are not entitled to share in anv 

% » 

You are further notified that anv reeoverv in this ease 

* » 

will probably be distributed according to the laws of the 
State of Virginia, and that one of the laws of the State of 
Virginia provides as follows: 

“If a wife wilfullv deserts or abandons her husband and 
such desertion or abandonment continues until his death, 
she shall be barred of all interest in his estate as tenant by 
dower, distributee, or otherwise.” Virginia Code, Section 
5123. 

Therefore, you are hereby notified that you should be 
present in the Circuit Court of Mercer County at Prince¬ 
ton, West Virginia, on the 28 day of May, 1937, to 
27 protect your interests in this case. 

ATLANTIC GREYHOUND CORPORATION, 

By counsel. 

SANDERS & DAY 

Attorneys for defendant . 
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Exhibit 

WEST VIRGINIA: 

At a Circuit Court continued and held for the County of 
Mercer, at the Court House thereof, Saturday the 4th day 
of June, 1938. 

PRESENT: Hon. D. M. EASLEY, Judge. 

Case No. 1431 

H. B. Keesee. Administrator of the Estate of John Keesee, 

deceased —PI a hit iff 
v. 

Atlantic Greyhound Corporation, a Corporation— 

Defendant. 

Trespass on the Case. 

* * * 

This day came plaintiff in person and by his attorneys, 
and also came the defendant bv its attornevs, and defen- 
dant by its said attorneys exhibited to the Court certified 
copies of the mandate and opinion of the Supreme Court 
of Appeals of "West Virginia made and entered herein by 
said Supreme Court of Appeals on May 24, 1938, and 
moved the Court to enter judgment in favor of plaintiff 
against defendant for the sum of $500.00, and costs pursu¬ 
ant to the provisions of said mandate and opinion. 

And it appearing to the Court from the records 
28 and proceedings herein, and from the certified copies 
of said mandate and opinion that on May 28th and 
29th, 1937, this action was tried in this Court before a jury 
and that said jury returned a verdict in favor of plaintiff 
for the sum of $500.00, and that on motion of plaintiff and 
over the objection of defendant, this Court by order entered 
herein on August 16,1937, set aside said jury’s verdict and 
awarded to plaintiff a new trial, and it further appearing 
from the above mentioned records and proceedings that on 
November 1st, 1937, the Supreme Court of Appeals of West 
Virginia awarded defendant a writ of error and superse¬ 
deas to said judgment of this Court setting aside said jury’s 
verdict and awarding to plaintiff a new trial, and that by 
mandate and opinion made and entered by said Supreme 
Court of Appeals of West Virginia on May 24, 1938, said 
Supreme Court reversed said judgment of this Court and 
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reinstated said jury’s verdict in the sum of $500.00 and 
remanded the case to this Court with instructions to this 
Court to enter judgment on said jury’s verdict in favor of 
plaintiff against defendant in the sum of $500.00 in accor¬ 
dance with the provisions of the Virginia statute, being 
Michie’s Virginia Code of 1936, Chapter 236, paragraph 
5788. 

Therefore, proceeding to render judgment on said jury’s 
verdict pursuant to said mandate and the opinion of said 
Supreme Court, it is considered by this Court that plaintiff 
H. B. Keesee, Administrator of the estate of John Keesee, 
deceased, do have and recover of and from defendant At¬ 
lantic Greyhound Corporation, a Corporation, the sum of 
$500.00, together with his costs incurred in the prosecution 
of this action in this court, including a statutory attorney’s 
fee of $10.00. 

It further appearing to this Court by a written contract 

dated_day of July, 1937, entered into between 

29 plaintiff and A. J. Lubliner and J. M. B. Lewis, Jr., 
that plaintiff employed the said A. J. Lubliner and 
J. M. B. Lewis, Jr., attorneys at law, to represent him 
herein on a contingent basis of 331/3 of the recovery and 
the necessary expenses incurred by said attorneys in the 
prosecution of said action, and it further appearing that 
said attorneys have diligently and faithfully represented 
plaintiff herein, and that said contract is just and fair to 
all concerned, it is ordered that said contract be approved 
and confirmed and plaintiff is hereby directed that out of 
the $500.00 recovery herein he shall pay to the said A. J. 
Lubliner and J. M. B. Lewis, Jr., the sum of $83.33 each for 
their services herein, and shall also pay to the said A. J. 
Lubliner and J. M. B. Lewis, Jr., the sum of $107.30, being 
the amount necessarily expended by said attorneys in the 
prosecution of this action. 

Thereupon in open court, defendant by its attorneys paid 
to the said plaintiff the sum of $520.75, $500.00 of said sum 
representing the amount of said jury’s verdict, and $20.75 
of said amount being the costs recovered by plaintiff against 
defendant in this Court. Thereupon the plaintiff in open\ 
court delivered to the defendant a receipt for said sum of/ 
$520.75. 

It is further considered by the Court that plaintiff, after 
the payment to the said A. J. Lubliner and J. M. B. Lewis, 
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Jr., of the sum of $273.96, shall retain in his hands the 
balance of said money, to-\vit, the sum of $246.79, until such 
time as this Court shall by proper order entered herein 
determine to whom saicHTnicTstiTrl l b e pa tch—- - 

It appearing to the Court from the evidence introduced 
on the trial of this case in this Court on May 28th and 29th, 
1937, that Atlantic Greyhound Lines, Inc*., a Corporation, 
was the owner and operator of the bus which overturned 
at Natural Bridge, Virginia, on June 30, 1936, killing 
30 John Keesee, plaintiff's decedent, and that subse¬ 
quent to said accident and prior to said trial, said 
Corporation was reorganized and its name changed 
to Atlantic Greyhound Corporation, a Corporation: that 
the officers, directors and stockholders of Atlantic Grey¬ 
hound Corporation remained the same as in Atlantic 
Greyhound Lines, Inc., and that Atlantic Greyhound 
Corporation is in substance and effect the same Corpora¬ 
tion as Atlantic Greyhound Lines, Inc. And it further ap¬ 
pearing to the Court that on the trial of said action in 
said Court on May 28th and 29th, 1937, that counsel for At¬ 
lantic Greyhound Corporation agreed in open court that 
defendant would not contend that Atlantic Greyhound 
Lines, Inc., and cot Atlantic Greyhound Corporation was 
the proper defendant herein, and counsel for Atlantic Grey¬ 
hound Corporation further agreed that Atlantic Greyhound 
Corporation would pay any final judgment rendered herein 
against either Atlantic Greyhound Lines, Inc*., or Atlantic 
Greyhound Corporation, on account of the above mentioned 
accident. 

! In view of the above mentioned proceedings, it is con¬ 
sidered by the Court that the judgment rendered herein 
against Atlantic Greyhound Corporation, a Corporation, 
and the payment of said judgment, shall extinguish and 
forever bar all claims and caused of-at^+otrvrhich plaintiffs 
now has or has ever had against Atlantic Greyhound Lines, 
Inc., a Corporation, of ~Atfantir-Orovhound* X TorpomfioYiy~ 
a Corporation, on account of said accident of June 30, 1936, 
at Natural Bridge, Virginia. 

This action having served its purpose, it is ordered that 
same be str/ken from the docket. 

ENTER: 

! D. M. EASLEY 

Judge. 
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31 State of West Virginia, 

County of Mercer, To-Wit: 

I, L. T. Reynolds, Clerk of the Circuit Court of the 
County and State aforesaid, do hereby certify that the 
foregoing and attached writing is a true and correct copy 
of an order entered by the Circuit Court of Mercer County, 
West Virginia, in the law case of II. B. Keesee, Administra¬ 
tor of the Estate of John Keesee, deceased, against Atlantic 
Greyhound Corporation, a Corporation, on the 4 day of 
June, 1938, which case was pending in said Court at the 
time said order was made and entered. 

Given under my hand and seal of said Court this the 4 
dav of June, 1938. 

L T REYNOLDS 

(Seal) Clerk of the Circuit Court of 

Mercer County, West Vir¬ 
ginia. 

State of West Virginia, 

County of Mercer, To-Wit: 

I, D. M. Easley, Judge of the Circuit Court of Mercer 
Countv, West Virginia, do herebv eertifv that L. T. Rev- 
nolds, whose name appears in the foregoing and attached 
certificate, is the duly elected, qualified and acting Clerk of 
the Circuit Court of Mercer County, West Virginia: that 
the seal attached to said certificate is the seal of said 
Court, and that the Clerk's attestation to said certificate 
is in due form. 

Dated this 4 day of June, 193S. 

D. M. EASLEY 
Judge of the Circuit Court 
of Mercer County, West 
Virginia. 

32 State of West Virginia, 

County of Mercer. 

I, L. T. Reynolds, Clerk of the Circuit Court of Mercer 

County in the State of West Virginia, a Court of record, 

do herebv eertifv that the Honorable D. M. Easlew whose 
• %> • 

name is signed to the foregoing certificate is now and was 
at the time of signing the said certificate, Judge of said 
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Circuit Court of said county of Mercer, duly qualified ac¬ 
cording to law; that his signature is genuine and that all 
of his official acts are entitled to full faith and credit. 

Given under my hand this the 4 day of June, 1938. 

L T REYNOLDS 
Cleric 


Exhibit “E” 

Received of ATLANTIC GREYHOUND CORPORA¬ 
TION the sum of $520.75 in full settlement and satisfac¬ 
tion of that certain judgment rendered by the Circuit Court 
of Mercer County, West Virginia, on June 4, 1938, in favor 
of II. B. Keesee, Administrator of the Estate of John 
Keesee, deceased, against Atlantic Greyhound Corpora¬ 
tion. 

Dated this the 4th dav of June, 193S. 

H. B. KEESEE 
Administrator of the Estate of 
Jolm Keesee, deceased. 

Witness: 

A J LUBLINER 
J. M. B. LEWIS JR. 


33 Memo Opinion on Defendant's Motion for 

New Trial 

Filed November 22 1938 

• • • 

The action brought in West Virginia by H. B. Keesee, 
Administrator, for the wrongful death of John L. Keesee, 
was governed by -the statutes of Vir ginia, wher e the fatal 
accident occurred. Thereunder ttfif~jury may award such 
damages as seem just and fair, not exceeding $10,000., and 
direct in what proportion they shall be distributed to the 
surviving widow or husband and children or grandchildren 
of deceased, or if none such, to the parents, Brothers and 
sisters. There being no children the wife, Hannah E. Kee¬ 
see, would be the sole beneficiary, and under controlling 
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Virginia decisions the damages would be awarded not only 
for loss of care and society sustained by the widow, but 
also by way of solace and comfort for the sorrow, suffering 
and mental anguish caused by the death ( B. 0. R. R. Co. 

v. Xoel's Afha'r , 32 Gratt. 394, and Anderson v. IJygeia 
Hotel Co., 92 Ya. 687, 693). However, according to section 
5123 of the Virginia Code, ifji wife wilfully deserts her hus¬ 
band and the desertion continues until his death, she is 
barred of all interest in his estate. It is important to have 
in mind these statutory provisions in considering the pro¬ 
ceedings in West Virginia. They began July 18, 1936, with 
a petition of H. B. Kcesee, brother of decedent, for ad¬ 
ministration of his estate alleged at not in excess of $50. 
Xo mention was made of the claim for wrongful death. 
The survivors were listed as the brothers and sisters and 
the wife, Hannah Keesee, who it was alleged deserted de¬ 
cedent without cause and was a resident of the District of 
Columbia. On the same day, witho ut anv notir.e w hatever 
to the wido w—H. B. Keesee was'appointed administrator. 
Tim o r der recjte d “tha t i t appeared th at Han nah Keesee. 
the wife of John Keesee. deceased, deserted her husband 
prTor to his 'deaflfand is now residing in Washing- 
34 ton. D. C.” On April 26. 1937. (after the suit filed 
here by Mrs. Keesee, D. C. administratrix) the West 
Virginia administrator filed suit there for the wrongful 
death, without any notice to the widow, aiu L wit hout men- 
tionj nTlic" declaration tliaF therKwas a surviving" widow. 
Later the widow “tendered a“ wYtTteu motion, supported 
by affidavit, alleging that she had no notice of appointment 
of the administrator, that John L. Keesee, decedent, was 
a resident of the District of Columbia, and that she had not 
deserted him. She prayed leave to intervene to seek post¬ 
ponement of the trial in order that she might take steps to 
set aside appointment of H. B. Keesee as administrator. 


The motion was opposed, by the plaintiff, H. B. Ke esee. 
«T ndrt^ . e_Cohr t refused to allow it to be filed. The defen¬ 
dant Atlantic Greyhound Corporation moved to stay pr o¬ 
ce edings pending decision of the suit ofMrs. Keesee. ad¬ 
ministratrix, in the District of Columbia. That motion was 
also deTrwh— The case 'Tr rocmled to Trial resulting in a 
verdict of $500. for plaintiff. In the course of plaintiff’s 
evidence, te stimony o fj i hearsay na ture was allowed that 
Mrs. Ke^sQjZarifPher husband had separated. Mrs. Kee- 
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see was in court during the trial, apparently having re¬ 
mained after the denial of her motion. Yet she was not 
called to testify by ^plaintiff, who with another of his wit¬ 
nesses had testified to a separ ation; n or did the Court or 
defendant call upon her. The verdict was later set aside 
by the tnhT court. This action was reversed by the Ap¬ 
pellate Court upon a writ of error prosecuted by the defen¬ 
dant. Accordingly the verdict was reinstated, and the 
judgment entered and immediately paid. 

While the trial of the District of Columbia suit of Mrs. 
Keesee, administratrix, was impending, the defendant ap¬ 
plied to the Motions Court to stay proceedings until de¬ 
cision of the Appellate Court in West Virginia. The 
motion was denied. The case and four others grow- 
35 1 ing out of the same accident were consolidated for 
trial. When reached a motion to postpone the Kee¬ 


see case to await decision in West Virginia was made to the 
trial judge. It was denied in view of the economy of time 
and expense in trying it with the other cases. But assur¬ 
ance was given that, in event of a verdict against defendant, 
opportunity would be given to protect its interests as they 
might be affected by the outcome of the appeal in West 
Virginia. After a prolonged trial verdicts were rendered 
in favor of the several plaintiffs, including $4,000. in 
favor of Mrs. Keesee, administratrix. A timely motion for 
new trial was filed by defendant specifying as one ground 
error in refusing to stay the proceedings. Later the West 
Virginia Court acted in reinstating the verdict there, with 
resulting judgment and payment. These developments 
were made the basis of an “additional” ground in support 
of the motion for a new trial, having as a final objective 
a plea of res adjudicata. Although a motion to strike this 
additional ground has been made by plaintiff upon the 
ground that it was not filed within the time allowed for 
filing the. original motion, I feel bound, without dealing 
wffh technicalities, to pass upon the merits. I can do no 
less in view of assurances given defendant and upon which 
the trial proceeded in the face of the West Virginia ap¬ 
peal. Moreover, I do not think the motion to strike is well 
taken. 

The defendant now contends that the judgment finally 
entered in West Virginia would be res adjudicata if pleaded 
in this case, and accordingly seeks a new trial in order that 
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lie may so plead. If upon these undisputed facts such a 
plea would as matter of law be good, it would be a manifest 
denial of justice to refuse appropriate action to meet the 
peculiar circumstances developing in the West Virginia 
case after verdict in the District of Columbia case. 

36 The District of Columbia suit was filed August 
25, 1936, by Hannah E. Keesee, as administratrix 

of John L. Keesee, appointed by the District of Columbia 
Court. Her claim was laid upon the Virginia Statute. The 
plea was broad enough to raise issues as to Mrs. Keesee’s 
marital status and the extent of her damage. These issues 
did in .fact Jjajqn, t he basis of actu al and serious contention 
at the trial. The testimony strongly refuted any idea of 
desertion, and Tended to prove Mrs. Keesee had suffered 
all the -de ment s -of- dtrrnagrr^allowable under the Virginia 
law. It also tended to show that the District of Columbia 
was the domicil of decedent at the time of his death. 

In behalf of defendant, it is contended that the West 
Virginia JudgmentisresndjndTcaJa; that there is the same 
subject matter, and that the parties, although nominally 
different, are legally the same. The cases of Chicago , I?. 7. 
& P. Ry. v. Sch end el, 270 U. S. 611, and McCarran v. New 
York Central Ry. Co., 229 Mass. 64, are urged in support 
thereof. Obviously, the cause of action, sometimes rather 
loosely called the subject matter, was the same in both 
cases, but in my opinion tliejpa rTT es were no t identical. We 
must look to the realities and noTTie confined to technical 
legal forms to determine whether there is identity of par¬ 
ties. Although in the Sehendel case the Court did hold that 
there was such identitv as to a suit bv an administrator 
under the Federal Employer’s Liability Act, where a widow 
was sole beneficiary of the claim, and a proceeding under 
a state compensation act where she herself was a party 
and sole beneficiary, yet the Court is careful to point out 
that the fact the party impleaded under the state law was 
the widow, and under the federal law was the personal 
representative “does not settle the question of identity of 
parties.” That question, says the Court, “must he deter¬ 
mined as a matte r of substance and not of mere form ^ 

37 The cssraVat consulera1 1 on is that it is the right of 
the widow , and no one else, which was presented 

and adjudicated' in both courts.” (Page 618—Italics 
mine) I do not think the Sehendel case, correctly inter- 
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preted, lends any support to defendant’s position. On the 
contrary, it expressly prescribes a test which applied to 
the facts of the present case clearly indicates that there 
was not identity of parties. How in face of the facts can 
it be fairly said that Mrs. Keesee was a party to the West 
Virginia suit? Although prinia facie the sole beneficiary, 
she was at the outset and without notice branded as a de¬ 
serter and disqualified as a beneficiary at the instance of 
one who bv her exclusion would share in anv recovery 
against the defendant company. She prayed to be allowed 
to enter the court to protect her rights. Her plea was 
denied. \The trial proceeded along a course which utterly 
ignored her rights and interes^as much so as though she 
had been proven dead. The effect, necessarily, was to com¬ 
pletely exclude her participation, even as a witness. To 
speak charitably she, with her peculiar interests and losses 
as a widow, was outside the case from beginning to end. 

The MeCarran case. 239 Mass. 04, does seem to be author¬ 
ity for defendant's position. But the Court there, follow¬ 
ing blindly the cold legal form of things rather than its 
factual substance, was led to a conclusion that worked great 
injustice upon a widow and her children, and actually had 
the effect of denving them their “dav in court’’. I can- 
not follow that case, but prefer to be guided by the more 
equitable and just rule laid down in Evans v. B. cC’ (). B. R. 
I Co., 18S Fed. 6, and Pisano v. Slianley Co., 66 N. J. L. 

( 1. In those cases the facts were substantially similar to 
Xthe McOarran case. Yet the courts held that the statute 
creating the right of action for wrongful death did 
3S not confer its benefits upon decedent’s estate but 
upon the widow and children; that an administrator 
in' such case is a mere formal party, .and.that the real par¬ 
ties in interest are the-wideband children. Hence that an 
--adnuhTstrator appointed in another state, after the domi¬ 
ciliary appointment, had no authority to release the right 
of action accorded the wife and children, and a release by 
him could not avail to extinguish their rights. In Ander¬ 
son v. Hyges not el Co.. 92 Va. 6S7, 692, construing the 
Virginia statute upon which the Keesee case in West Vir¬ 
ginia was based, the Court says: 

“The act requires the suit to be brought by and in the 
name of the personal representative, but he by no means 
sues in his general right of personal representative. He 
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sues wholly by virtue of the statute and in respect of a dif¬ 
ferent right, liis suit proceeds on different principles. He 
sues not for the benefit of the estate, but primarily and sub - 
st antially as trustee fo r certain particular kindred of the 
deceased, ucKbrwr^esignoted in the statute (Italics 
mine) "* - - —- 

And in the Schendel case, page 620, the Supreme Court, 
drawing the distinction, says that the authority of the ad¬ 
ministrator under the Federal Employer’s Act is to sue not 
in his right or for his own benefit or that of the estate but 
in the right and for the sole benefit of the widow. 

Certainly, tinrr ital inle t t fs Ts ' oF~Mrs7M£eesee were not 
litigated. Prima facie she was the beneficiary. As a wife, 
she presumably had suffered those special and weighty 
elements of loss peculiar to that relationship. Yet those 
vital elements of damage were not made an issue in the case 
by the pleadings, the evidence, or otherwise. Whether the 
killing of Mr. Keesee was due to defendant’s negligence 
was not the only issue. An equally important question in 
such a case is the damage suffered by the person or per¬ 
sons who by the statute would be entitled to the award in 
case of recovery. However, the potential right of Mrs. 

Keesee as sole beneficiary was never put in issue, 

39 nor_ were her l osses as a wife presente d through the 
evidence. Certainly under the broad provisions of 
the Virginia lawpermitting an award to cover the elements 
of sorrow, suffering and mental anguish as well as ma¬ 
terial loss, there was potentially, at least, a greater and 
different basis of damage than would ordinarily apply in 
favor of brothers and sisters. Yet these matters were in 
fact never made, or allowed to become, issues; nor did they 
in any way become controverted points which were aetu- 
allv determined. Bv the verv circumstances thev were 
foreclosed and excluded. So that there was also lacking 
identity of issues in the two cases, which is likewise essen¬ 
tial to support a plea of res adjudicata. As the Supreme 
Court savs in Troxell v. Del., Lack. TTe.?f. R. R.. 227 U. S. 

434, 440:’ 

“Where the second suit is upon a different claim or de^ \ 
mand, the prior judgment operates as an estoppel only as \ 
to matters in issue or points controverted and actually j ■ / 
determined in the original suit.” 
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j Suppose tlie case had been prosecuted upon the hypoth¬ 
esis that Mrs. Keesee was dead, could it be said that the 
judgment would bar her action here? Yet she and all mat¬ 
ters concerning her losses were as positively and effectively 
excluded from the case as if it had been conducted upon 
the theory that she had predeceased her husband. There 
are other circumstances arising out of the record concerning 
the West Virginia case and other cases which lend support 
to the foregoing conclusions. However, I think enough has 
been said to fairlv indicate the reasons which convince me 
that a plea in this case of res adjudicata based upon the 
West Virginia judgment could not prevail; hence that the 
verdict ought not to be set aside to make way for the filing 
of such plea. Xor do I think a new trial ought to be granted 
on any other ground. Accordingly, the motion will be 
denied and judgment entered on the verdict. 

JAMES M PROCTOR 
Justice 

40 Order Overruling Motion for New Trial and 
Entry of Judgment on Verdict 

Filed December 16 1938 

# # * 

This action came on to be heard upon the motion of the 
defendant for a new trial, and having been submitted to 
the Court, upon consideration thereof, it is this 16th day 
of December. 1938, by the Court, 

i ADJUDGED AND ORDERED, That said motion of de¬ 
fendant be, and is, overruled, and that plaintiff have judg¬ 
ment against the defendant upon the verdict of the jury, in 
the sum of £4,000.00, by reason of the premises, and the 
costs of her action. 

JAMES M PROCTOR 
Justice 

\ Notice of Appeal 

Filed January 7 1939 

• • • • 

i Notice is hereby given that the above named defendant 
hereby appeals to the United States Court of Appeals for 
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the District of Columbia from the final judgment entered 
in this action on the 16th day of December, A. D., 1938. 

HENRY I. QUINN 
Attorney for Appellant 
(Defendant.) 

Atlantic Greyhound Lines, Inc. 
Memorandum 

JANUARY 7-1939. 

Cost Bond on appeal ($250) filed. 

41 Designation of Record 

Filed January 7 1939 

* * • 

Now comes Atlantic Greyhound Lines, Inc., the appellant 
in the above entitled cause and designates the parts of the 
record which it desires to have included in the Transcript, 
said parts being considered sufficient for determination 
of the questions on appeal. 

1. Declaration 

2. Plea 

3. Motion of defendant to stay proceedings. 

4. Motion for new trial. 

5. Additional ground in support of motion for new trial 

6. Opinion of Court overruling motion for new trial. 

7. Memorandum:—Notice of Appeal. 

8. Memorandum:—Filing of cost bond. 

9. Copy of this designation. 

HENRY I. QUINN 
Attorney for Appellant 
(Defendant.) 

Atlantic Greyhound Lines, Inc. 

Service of copy of the above Designation acknowledged 
this 7th day of January, 1939, without waiver of any right 
to move to strike this appeal. 

SAMUEL BOGORAD 
Attorney for Appellee 
(Plaintiff) 
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42 District Court of the United States for the 

District of Columbia 

United States of America.. 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk, of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 41, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 87943 at Law, 
iwherein Hannah E. Keesee, as administratrix of the Estate 
of John L. Keesee, deceased, is Plaintiff and Atlantic 
Greyhound Lines, Inc., a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

I IX TESTIMOXY 'WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of 'Wash¬ 
ington. in said District, this 16th day of February, 1939. 

CHARLES E STEWART, 

(Seal) Clerk, 

By CHAS B COFLIX 

i Assistant Clerk. 

Endorsed on cover: Xo. 7343. Atlantic Greyhound 
Lines, Inc., a corporation, Appellant, vs. Hannah E. Kee¬ 
see, as Administratrix &c. United States Court of Ap¬ 
peals for the District of Columbia Filed Feb 16 1939 
Joseph W. Stewart, Clerk. 
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Uniteti UrtateS Court of Appeals 

FOB THE DISTRICT OF COLUMBIA 
January Term, 1939 


No. 7343 


Atlantic Greyhound Lines, Inc., a Corporation, 

Appellant , 

v. 

Hannah E. Keesee, as Administratrix of the Estate of 
John L. Keesee, Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment on a verdict of a 
jury in a suit for damages resulting from the death of 
appellee’s decedent, which death was occasioned by an 
accident when he was a passenger on a bus of appel¬ 
lant. Hereafter appellant will be referred to as defen¬ 
dant and appellee as the plaintiff. 

On August 25th, 1936, the plaintiff filed her declara¬ 
tion, as administratrix of the estate of John L. Keesee, 
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deceased, in which she charged that her husband’s 
death was the result of an accident occasioned by the 
negligent operation of a bus of the defendant on the 
30th day of June, 1936, near Natural Bridge, Virginia. 

On September 16th, 1936, defendant filed its plea. 
(R. 1-10.) On July 18th, 1936, the County Court ol‘ 
Mercer County, West Virginia, appointed H. B. Kee- 
see, brother of the said John L. Keesee, as administra¬ 
tor of his estate, and thereafter on April *26th. 1937. 
the said H. B. Keesee as administrator of the estate 
of John L. Keesee filed suit in the Circuit Court of 


Mercer Countv, West Virginia, to recover damages for 
the death of the said John L. Keesee against the At- 
lantic Greyhound Corporation, which was the same 
corporation as the defendant herein, the name of which 
had been changed to Atlantic Greyhound Corporation, 
after the accident which resulted in the death of said 


John L. Keesee (R. 26): that on the 20th day of May, 
1937, defendant’s attorney in the West Virginia case 
moved to stay all proceedings there until the decision 
of the case here in the District of Columbia, and said 


motion was overruled and the case set for trial for May 
2Sth, 1937, and thereupon there was served upon coun¬ 
sel for the plaintiff herein a notice reciting the proceed¬ 
ings taken in West Virginia, and warning her to be 
present in the Circuit Court of Mercer County to pro¬ 
tect her interest in the case; on the 28th day of May, 
1937, the plaintiff herein, personally and by counsel, 
appeared in the Circuit Court of Mercer County and 
filed a motion to intervene and postpone the hearing 
of the West Virginia case in order to give her an op¬ 
portunity to bring appropriate proceedings in the 
County Court of Mercer County to have the appoint¬ 
ment of H. B. Keesee as administrator set aside. The 
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Court refused to permit the filing of said motion and 
plaintiff herein remained during said trial and was 
present in said Court during the taking of the testi¬ 
mony but did not testify or make any request to tes¬ 
tify. (R. 12, 13, 23, 30.) The West Virginia trial re- 
suited in a verdict for the plaintiff hExenvin the sum of 
$500.00, upon which judgment was entered and paid 
after certain proceedings in the Supreme Court of Ap¬ 
peals of West Virginia. 

Thereafter in April, 1938, the District of Columbia 
case having reached the readv calendar, counsel for 
defendant herein filed a motion to stay proceedings un¬ 
til the Supreme Court of Appeals of West Virginia had 
rendered its decision in the case of H. B. Keesee, Ad¬ 
ministrator, v. The Atlantic Greyhound Corporation, 
which case was set for argument in the Supreme Court 
of Appeals of West Virginia for May 10th, 193S, and 
in an affidavit in support of said motion set forth sub¬ 
stantially the matters hereinbefore referred to but said 
motion to stay was overruled. (R. 10, 11.) 

Thereafter counsel for the defendant renewed his 
motion before the Trial Justice when this case and 
four others growing out of the accident, and consoli¬ 
dated with it came on for trial, but the trial Justice 
denied the motion in the interest of economy of time 
and expense, but assured counsel that in the event a 
verdict was rendered against the defendant “oppor¬ 
tunity would be given to protect its interests as they 
might be affected by the outcome of the appeal in West 
Virginia.” (R. 30) Verdict having been rendered 
against the defendant, timely motion for new trial was 
filed specifying as one ground error in refusing to stay 
the proceedings. While this motion was pending the 
Supreme Court of Appeals of West Virginia rendered 
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its decision and ordered the reinstatement of the ver¬ 
dict in the West Virginia case, and the entry of judg¬ 
ment thereon, and said judgment was thereupon paid. 
After these developments an additional ground in sup¬ 
port of the motion for new trial was filed setting up 
the further developments in the West Virginia case 
and the entry of final judgment therein and the pay¬ 
ment of the same. (R. 16-30.) The Court below finally 
overruled the motion for a new trial and entered judg¬ 
ment on the verdict, and from that action this appeal 
is taken. 

From the foregoing there is presented this single 
question 

WOULD THE JUDGMENT IN THE WEST VIR¬ 
GINIA CASE BE RES JUDICATA IF PLEADED 
IN THIS CASE! 


ARGUMENT. 

The West Virginia Judgment Was Res Judicata, and 
Defendant Should Have Been Given an Oppor¬ 
tunity to so Plead. 

i In the memorandum opinion of the trial Justice on 
defendant's motion for new trial, it is stated as fol¬ 
lows : 


“Although a motion to strike this additional 
ground lias been made by plaintiff upon the ground 
that it was not filed within the time allowed for 
filing the original motion, I feel bound, without 
dealing with technicalities, to pass upon the merits. 
I can do no less in view of assurances given de¬ 
fendant and upon which the trial proceeded in the 
face of the West Virginia appeal. Moreover, I 
do not think the motion to strike is well taken. 
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The defendant now contends that the judgment 
finally entered in West Virginia would be res ad- 
judicata if pleaded in this case, and accordingly 
seeks a new trial in order that he may so plead. 
If upon those undisputed facts such a plea would 
as matter of law be good, it would be a manifest 
denial of justice to refuse appropriate action to 
meet the peculiar circumstances developing in the 
West Virginia case after verdict in the District of 
Columbia case.” (R. 30-31) 


We respectfully urge that in the light of the record 
in this case it is a “denial of justice” to refuse relief 
to the defendant and to require it to pay twice for the 
same cause of action. The trial Justice, in his memo¬ 
randum opinion, seems to have lost sight of the right 
and interest of the defendant in his critical analysis 
of the conduct of plaintiff's brother-in-law and the 
trial Judge in the AVest Virginia Court. However, it 
would seem that it is just as important to protect a 
defendant when it has done everything in its power 
by taking appropriate legal steps to prevent the situa¬ 
tion which has developed with reference to these two 
cases. It petitioned the AA'est Virginia Court to stay 
proceedings there until the case here had been tried, 
and when its petition was denied it immediately noti¬ 
fied the plaintiff here of the developments in AA’est A’ir- 
ginia so that she could take appropriate steps to pro¬ 
tect her interests. She appeared in the AA’est A’ir- 
ginia Court, made a motion to intervene and stay the 
proceedings, but when that was denied she remained in 
the Court room during the trial and made no request 
of the Court that she be permitted to testify. She did 
not prosecute an appeal from the action of the Court 
in refusing to permit her to intervene, nor did she ap¬ 
ply to the County Court which had issued the Letters 
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of Administration to lier brother-in-law to revoke the 
same. 

When the case here was about to be called for trial 
there was no final judgment in the West Virginia case 
which the defendant could have pleaded as res judi¬ 
cata, but as the appeal in the West Virginia case was 
i soon to be heard defendant applied to the Court below 
to have proceedings stayed until the Appellate Court 
had acted. Its motion was denied by the Motions ’ 
Judge and by the trial Judge, although the latter gave 
i his assurances that “in event of a verdict against de¬ 
fendant opportunity would be given to protect its in¬ 
terests as they might be affected by the outcome of the 
appeal in West Virginia.” (R. 30.) The Supreme 
Court of Appeals of West Virginia having acted and 
the Circuit Court in West Virginia having entered 
1 judgment in accordance with its mandate, and said 
judgment having been paid before the judgment in the 
case here, justice required that a new trial should have 
1 been granted in order to give the defendant an oppor¬ 
tunity to file a plea of res judicata. To hold otherwise 
is to permit the collateral impeachment of the decree 
i of the County Court in West Virginia which issued the 
I Letters of Administration to H. B. Keesee, to penalize 
this defendant for his misrepresentations in securing 
said letters, and to punish it because he did not prove 
all that lie might have proved concerning the damages 
and the beneficiaries who were to share the verdict of 
the jury. 
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(a). The Judgment in Mercer County Court, Issuing 
Letters of Administration to H. B. Keesee, 
Could Not Be Collaterally Impeached. 

When a judgment is rendered in a State court of 
competent jurisdiction it is entitled to “full faith and 
credit” in the Federal courts and should be el von bv 
said court the same credit, force and affect which it 
would receive in the courts of the State where it was 
rendered. Such a judgment cannot be impeached col¬ 
laterally for any alleged irregularity or error. Throck¬ 
morton v. Hickman , 279 Fed. 196. 

This rule applies to the decrees or orders of a State 
Court in probate proceedings, and one complaining of 
a decree of the probate court may only show that it 
acted without jurisdiction. Higgins v. Eaton , 188 Fed. 
938. 

Furthermore, irregularitv in the rendition of the de- 
cree on the merits is only an error, which does not de¬ 
prive it of “full faith and credit-”-fe other courts, until 
altered by the Court itself or by another court on ap¬ 
peal. Throckmorton v. Hickman , 279 Fed. 196. 

In view of the well recognized principle to which ref¬ 
erence has just been made the alleged irregularities in 
the procurement of the Letters of Administration in 
West Virginia referred to by the trial Justice in his 
memorandum opinion are beside the question. If any 
wrong had been perpetrated on the plaintiff here by 
H. B. Keesee, or others, in the procurement of the Let¬ 
ters of Administration in West Virginia, and in the 
manner in which they prosecuted the suit for dam¬ 
ages for wrongful death, plaintiff’s remedy is against 
the wrongdoers and her grievances against them do 
not justify the imposition of an additional burden on 
the defendant herein. 
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(b) The Appointment of H. B. Keesee, as Administra¬ 
tor by the West Virginia Court Being in Force 
and Effect, in His Suit for Damages for the Death 
of His Decedent Against the Defendant Herein 
He Legally Represented All of the Beneficiaries 
Legally Entitled to Share in the Recovery. 

It has been shown that the Letters of Administra¬ 
tion issued to the said II. B. Keesee could not be collat¬ 
erally impeached, and that they had not been altered or 
revoked by the Court from which they were issued. 
Thev were in full force and effect at the time that he 
filed the suit in West Virginia to recover damages for 
the death of his decedent. So long as his letters re¬ 
mained unrevoked he was entitled to sue to recover 
damages for wrongful death, and the amount of the 
recovery and the beneficiaries who were to share in 
the same would be governed by the Statute of Virginia, 
where the accident happened. It was his duty, of 
course, to discharge his duties faithfully toward those 
who were legally entitled to share in the recoverv.^But 
surely, his negligence or misconduct in^proettSi^ ?he 
claim is a matter that rests between him and the bene¬ 
ficiaries designated in the Statute. The defendant in 
the suit should not be punished for his wrong doing 
any more than a defendant should be punished for the 
neglect, incompetence or misconduct of counsel who 
fails to do his full duty towards his client who happens 
to be the plaintiff. 

As H. B. Keesee as administrator could recover 
nothing for himself but could only act in his represen¬ 
tative capacity to recover for those designated in the 
statute as beneficiaries, then the real parties in inter¬ 
est were those designated. If it were true that Mrs. 
Keesee had not deserted her husband, then she would 
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be the sole beneficiary of any damages recovered for 
the death of her husband. Under those circumstances 
any administrator who filed a suit against this defen¬ 
dant would in the eyes of the law represent her as 
beneficiary. Actually, by his misconduct or neglect, 
he might fail to represent her interest, but this does 
not in law eliminate her as the real party in interest. 


(c) The Cause of Action and the Real Party in Inter¬ 
est in the West Virginia Case and in the Case Here 
Were the Same. 


The cause of action presented in the trial in West 
Virginia and in the trial in the District of Columbia 
were identical, namely, the death of John L. Keesee as 
the result of the negligent operation of the defendant's 
bus on the 30th day of June, 1936, near Natural Bridge, 
Virginia. Although the nominal plaintiffs were differ¬ 
ent, both, in their representative capacity, legally rep¬ 
resented the beneficiary or beneficiaries entitled to the 
award by reason of the provisions of the Virginia 
Statute. It was not necessary for the administrator 
appointed in West Virginia to join as a party plain¬ 
tiff, the widow of the decedent, for he had the right 
to maintain an action for recovery of the judgment for 
damages resulting in the death of his decedent, with¬ 
out joining any of the beneficiaries who might be en¬ 
titled to the proceeds of the judgment. It is, of course, 
well recognized that a judgment in an action properly 
brought by one in his representative capacity is bind¬ 
ing upon the beneficiaries without joining them as par¬ 
ties. Chicago R. I. and P. R. Co. v. Schendel, 270 U. S. 
611, 70 (L. ed.) 757. 

In the case just above cited, the Supreme Court of 
the United States dealt with the effect of a judgment 
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under a State Workmen’s Compensation Act in a pro¬ 
ceeding which was instituted in another State after the 
commencement of an action to recover damages for 
death under the Federal Employers’ Liability Act, and 
held that the compensation judgment became res judi¬ 
cata and should be given full faith and credit by the 
court in which the first action was brought. The action 
for recovery under the Federal Employers’ Liability 
Act was brought bv the administrator for the sole 
i benefit of the surviving widow, and thereafter the Kail¬ 
way Company brought a proceeding before the Ohio 
Industrial Commissioner in which the widow was made 
i a party over her objection. The Ohio proceeding was 
' brought upon the theory that the decedent was engaged 
1 in intrastate commerce and the proceeding to recover 
under the Federal Employers’ Liability Act was 
brought in the District Court upon the theory that he 
was engaged in interstate commerce. The Supreme 
Court said: 

“Hope’s death as the result of the negligence of 
the railroad company gave rise to a single cause of 
action, to be enforced directly by the widow, under 
the state law, or in the name of the personal rep¬ 
resentative, for the sole benefit of the widow, under 
the Federal law, depending upon the character of 
the commerce in which the deceased and the com¬ 
pany were engaged at the time of the accident. In 
either case, the controlling question is precisely 
the same, namely, Was the deceased engaged in 
intrastate or interstate commerce? and the right 
to be enforced is precisely the same, namely, the 
right of the widow, as sole beneficiary, to be com¬ 
pensated in damages for her loss. The fact that 
the party impleaded, under the state law, w’as the 
widow, and, under the Federal law, w^as the per- 
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sonal representative, does not settle the question 
of identity of parties. That must be determined 
as a matter of substance and not of mere form. 
The essential consideration is that it is the right 
of the widow, and of no one else, which was pre¬ 
sented and adjudicated in both courts. If a judg¬ 
ment in the Minnesota action in favor of the ad¬ 
ministrator had been first rendered, it does not 
admit of doubt that it would have been concluisve 
against the right of the widow to recover under 
the Iowa compensation law. And it follows, as a 
necessary corollary, that the Iowa judgment, being 
first, is equally conclusive against the administra¬ 
tor in the Minnesota action; for if, in legal contem¬ 
plation, there is identity of parties in the one sit¬ 
uation, there must be like identity in the other.” 

In McCarrcm v. X. Y. C. R. Co. (1921) 239 Mass. 64, 
it was held that where a resident of the State of Massa¬ 
chusetts was killed while engaged in interstate com¬ 
merce in the State of Xew York, and administration 
was taken out in Xew York State by a creditor of the 
decedent who averred that no heirs at law or next of 
kin could be found after diligent search, and he there¬ 
upon, compromised and settled the claim for damages 
for the death of MeCarran, such settlement was a bar 

to an action commenced bv the administrator of the 

• 

estate of the decedent appointed in Massachusetts on 
the petition of the next of kin of the decedent. 

CONCLUSION. 

It is respectfully submitted that the real parties in 
interest in the West Virginia case and the case here 
are the same, the cause of action was identical, the 
judgment in the West Virginia case was res judicata 
of the issues in the instant case, and the Court below 
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erred in refusing to set aside the verdict and grant a 
new trial in order to permit the defendant to plead the 
West Virginia judgment. 

Respectfully submitted, 

Henry I. Quinn, 

Attorney for Appellant , 

637 Woodward Building, 
733-15th St., N. W. 
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Hmteii States (Eourt nf Apppala 

FOR THE DISTRICT OF COLI'MIJIA 
Jan laky Term. 1 0:50 


Xo. 7343 


Atlantic Greyhound Lines, Inc., h Corporation, 

Appellant, 

v. 

Hannah E. Keesee, as Administratrix of the Estate of 
John L. Keesee, Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s statement of the case in its brief, page 2, 
refers to a motion to stay proceedings that was made in 
the West Virginia case. Appellee’s counsel has been 
unable to find such a motion in the record. Attention 
is also invited to that portion of page 2 of appellant’s 
brief which refers to a notice given to appellee’s counsel 
(R. 22, 23) that the West Virginia action was set for 
trial on May 28, 1937. It should also be noted that such 
notice was served on May 25, 1937, two days before the 
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date of trial, the trial to take place in Princeton, W. Va 
approximately 300 miles from Washington, D. U 


argument. 


A Motion for » New Trial U Addreaaed to the Sound D e 
cretion of the Trial Court and the Actum of the Court 
in Granting or Denying Such a Motion Cannot be A.- 
signed as Error in the Appellate Court. 

The above is the rule in the Federal Courts. 

Pitts. Cin. <k St. L. Rif. Co. v. Heck, 102 U. S. 

120, 26 L. ed. 58; 

Kelli/ v. Moore. 22 App. D. C. 9, 

Concrete Oil Tank Co. v. Menefce. 61 App. 

D. C. 63,57 F. (2) 429; 

Kenyon v. Youngman , 59 App. D. C. 300, 

F. (21 812. 

Likewise the denial of appellants motions for a stay 
of proceedings in the trial court (R. 30) was within the 
discretion of the motion Court in the first instance, and 
of the trial Court in the second instance. Furthermore, 
the record contains no exceptions to those rulings. 

Appellant’s “Additional Ground” for a New Trial Was Not 
Filed Within the Tune Specified by Law Rule 45 of 
the District Court. 


Law Rule 45 of the District Court of the United States 
i for the District of Columbia, in force when appellant 
filed its additional ground for a new trial on June 21, 
1938, provided that a motion for new trial state the 
specific grounds upon which it is based and that it be 
filed within four days after verdict. Appellant filed a 
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motion for a new trial on May 11, 1938 (R. 16) which 
was tiled within the four-day period. However, the addi¬ 
tional ground was not tiled within the four-day period 
(R. 30), and should not have been considered. This 
Court has held many times that a rule of Court has the 
force of law, and is binding on the Court as well as 
parties, and cannot be dispensed with by the Court to 
meet the hardship of a particular case. 

D. C. v. Humphries, 11 App. D. C. 68; 

D. C. v. Roth, IS App. D. C. 547; 

Talty v. 7). C., 20 App. D. C. 4S9; 

Murphy v. Gould, 39 App. D. C. 363, cert. den. 

226 U. S. 613. 

Appellant’s Notice of Appeal Was Not Filed Within the 

Time Prescribed. 

A motion to dismiss the appeal in this case has been 
made on the ground that the notice of appeal (R. 34 ) 
was not tiled within the 20-day period prescribed by 
Rule X of this Court, as computed in the manner speci- 
tied in Rule 6(a) of the Federal Rules of Civil Pro¬ 
cedure. At the present writing the Court has not as 
yet passed upon said motion to dismiss, which also in¬ 
cludes as a ground thereof appellant's failure to tile a 
statement of points with its designation of the record 
as required by Rule 75(d) of the Federal Rules of Civil 
Procedure. In view of these circumstances, appellee 
renews her motion and does not waive the same. 

The Act of June 19, 1934, c. 651, 48 Stat. 1064; Sec. 
723c, Tit. 28, U. S. C., gave the Supreme Court of the 
United States the power to prescribe, by general rules, 
for the District Courts of the United States and for the 
Courts of the District of Columbia practice and proce¬ 
dure, etc., in civil actions at law. 
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Rule $l(d) provides for the applicability of the Fed¬ 
eral Rules to the District Court of the United States 
for the District of Columbia and to this Court. 

Rule 73(a) provides for a notice of appeal ‘‘within 
the time prescribed.” Rule 6(a) provides for the com¬ 
putation of time “prescribed or allowed by these rules, 
by order of Court, or by any applicable statute” (italics 
mine). The mechanics of computation specified by 
the rule is, that Sundays and holidays are excluded in 
the computation where the period prescribed is less 
than seven days. Rule 6(b) provides that the Court 
“may not enlarge * * * the period for taking an appeal 
as provided by law.” 

It is apparent that Rule 6(a) was promulgated for 
the purpose of having a uniform computation of time 
in the Federal Courts. 

Appellant's notice of appeal herein was filed in the 
District Court on January 7, 1939 (R. 34), that is, 
the 22nd dav after the entrv of Judgment on December 
16, 1938 (R. 34). Not having been filed on or before 
the 20th day, it was too late to be effective. Moore’s 
Federal Practice, Vol. 1, page 408, contains the fol¬ 
lowing : 


“* * * Rule 6(b) properly construed, does not per¬ 
mit the court to enlarge the period for taking an 
appeal beyond the time prescribed by law, as com¬ 
puted in the manner prescribed by Rule 6 (a).” 

tit4*Lic£ mine) 

The second point raised in the motion to dismiss is 
based upon Rule 75(d) which provides for a statement 
of points to be served with the designation of record, 
where appellant does not designate for inclusion the 
complete record. Rule 73(a) gives to the Appellate 
Court the right to dismiss an appeal. Therefore, this 
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Court can dismiss the appeal herein, appellant not hav¬ 
ing designated the complete record and not having filed 
a statement of points. In Stuart v. Fed. Comm. Com¬ 
mission , 67 W. L. R. 768, 769, decided June 12, 1929. 
this Court held a statement of reasons of appeal neces¬ 
sary under Section 4021c) of the Communications Act 
•» 

in order to make the appeal effective. Under that prece¬ 
dent, the appeal in this case should be dismissed. 

Would the West Virginia Case be Res Adjudicata if Pleaded 

in This Case? 

Appellant raises the above question which was passed 
upon by the trial Court in its opinion (R. 28-24 ). The 
trial Court after considering the record in the West 
Virginia case said the appellee ‘‘was outside the case 
from beginning to end" (R. 32). It is clear that the 
West Virginia administrator sought to exclude the ap¬ 
pellee from a recovery of damages for the death of her 
husband (R. 29 and 32). The opinion of the trial Court 
in overruling appellant's motion for a new trial amply 
sets out the facts of the West Virginia suit, therefore 
they are not repeated here in toto. 

In Chi. R. 1. d P. R. v. Schendel, 270 U. S. 611, 46 S. 
Ct. 420, 70 L. ed. 757, 762, the Court said: 

“The essential consideration is that it is the right 
of the widow and of no one else which was presented 
and adjudicated in both courts.*' 

That “essential consideration” was not presented in the 
West Virginia case (R. 33). In that connection, the 
cases holding that there is no privity between adminis¬ 
trators in different states are apropos, namely, Stacy 
v. Thrasher, 6 How. 44, 12 L. ed. 337, 343, 344; Brown 
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v. Fletcher, 210 U. S. 82, 28 S. Ct. 702, 52 L. ed. 966; 
and Ingersoll v. Coram , 211 U. S. 335, 29 S. Ct. 92, 53 
L. ed. 208. In Stacy v. Thrasher (supra-) the Court 
reasons (12 L. ed. 344) that estates of decedents would 
be subjected to innumerable frauds if a judgment in 
one state was held conclusive as to an administrator 
in another state. In the present case, as a matter of 
fact, there was no privity between appellee and the West 
Virginia administrator. He did not act in her interests, 
but rather in the interests of himself and his brothers 
and sisters, and against the will of the appellee (R. 29 
and 33). 

As sole beneficiary and domiciliary administratrix, 
appellee had the right to maintain her suit as against 
that right asserted by the West Virginia administrator. 
B. d O. v. Evans. 1S8 Fed. 6: Pisano r. Shanlcy Co., 66 
N. J. L. 1. 

The appointment of the West Virginia administrator, 
1 in an ex parte proceeding (R. 29 ) does not affect per¬ 
sons or property outside of the State of West Virginia. 
Overby v. Gordon , 177 U. S. 214, 44 L. ed. 741, 745; 
Thonnann v. Frame , 176 U. S. 350, 44 L. ed. 500, 502; 
Pennoyer v. XejJ, 95 U. S. 722, 24 L. ed. 568. 

On page 5 of appellant's brief, reference is made to 
a motion for leave to intervene for the purpose of inov- 
i ing the Court to stay proceedings in the West Virginia 
! case. A copy of that motion was riled with appellant’s 
motion to stay proceedings (R. 10) and was labeled as 
Exhibit “B v (R. 13). As stated previously, the record 
does not contain an exception to the ruling of the rao- 
i tions Court and the trial Court in denying the said 
appellant's motions for a stay of proceedings. Conse- 
i quently, it is doubted that this matter is before the 
Court. However, even if it is, the denial of the said 



motion to intervene by the trial Court in West Virginia 
did not adjudicate any issue as to appellee's rights. She 
did not become a party to the West Virginia case, and 
therefore its result did not affect her. Hall v. Goxxum, 
144 Tenn. 1, IS: Denny v. Bennett , 128 U. S. 480, 9 S. 
Ct. 134, 32 L. ed. 491, 495. 

CONCLUSION. 

1. The discretion of the trial Court in granting or 
denying a motion for new trial is not reviewable. 

2. A motion to stay proceedings is within the dis¬ 
cretion of the motions Court (or trial Court). The de¬ 
nial of the motions is not reviewable sim-e no exception 
thereto is in the record. 

3. Appellant’s additional ground for new trial was 
not filed within the time specified in Law Rule 45 of 
the District Court. 

4. Appellant’s notice of appeal was not tiled in time. 

5. Appellant's failure to file a statement of points 
warrants a dismissal of the appeal. 

6. The West Virginia case is not res adjudicata as to 
appellee because there was a lack of identity of parties 
and issues, a lack of privity, and because there was a 
denial to appellee of her “day in Court.'’ 

Respectfully submitted, 

Samuel Bogorad, 
Attorney for Appellee, 

600 F St., X. W., 
Washington, D. C. 
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